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The Supreme Court’s 2010

by Lawrence L. Lee and Brandon D. Saxon

he United States Supreme
> Court has a variety of employ-
ment cases in its upcoming

on notice. The Court has agreed to
review a number of cases that will
affect employers’ decisions in matters
involving background investigations,
retaliation, immigration, and liability
under Title VII of the Civil Rights Act
and the Employee Retirement Income
Security Act (ERISA). Ultimately,

the Supreme Court’s decisions will
impact issues of hiring, terminating,
and providing accommodation in the
workplace.

fall Term that should put all employers

Background Investigations

and Informational Privacy

Last June, the Supreme Court, in City of
Ontario v. Quon,' ruled in a landmark case :

on the privacy of employee text messages
in a government workplace. In a unani-
mous decision, it held that a government

did not violate the Fourth Amendment.

: The Court’s reasoning was based on the

fact that the search was motivated by a
legitimate work-related purpose and was
not excessive in scope.? In determining

explained that “when conducted for a

: “noninvestigatory work-related purposle}”
.......................................................................................................................................................... : or for the “investigatio[n] of work-related

i misconduct,™ a government employer’s

i warrantless search was reasonable if it

¢ was “Yjustified at its inception’ and if

: ‘the measures adopted [were] reasonably
. related to the objectives of the search and

not excessively intrusive in light of the
circumstances giving rise to the search.”
Though the Court deferred answering
some of the larger issues presented and
limited the breadth of its holding, the
case provides some guidance to employers
on what factors a court may evaluate in
addressing privacy concerns related to
employer-issued communication devices.
This fall, the Supreme Court will
decide a different issue of privacy in the
workplace: the scope of a job applicant’s
rights during an employer’s vetting
process. The underlining circumstances
in National Aeronautics and Space Admin. v.
Nelson® arose from a new requirement that
contract employees of the federal govern-
ment (including scientists, engineers, and
other “low risk” individuals not working
with classified information) answer a
questionnaire, with questions about their
mental health history and any treatment
for illegal drug use. Written inquiries
were also sent to third parties (references,
former employers, and landlords) during
a background investigation, seeking “ad-
verse information” about the employee’s

| financial integrity, drug or alcohol abuse,

emotional stability, and overall general
conduct.” The employees sued, claiming
the investigations constituted unreason-
able searches prohibited by the Fourth
Amendment and violated their constitu-

: tional right to informational privacy.

While finding no Fourth Amendment

. violation, the U.S. Court of Appeals for
¢ the Ninth Circuit granted an injunction to

enjoin the implementation of the new rule

: based on informational privacy concerns.?
© Although there is no express right to

: privacy in the U.S. Constitution, a right to
employer’s review of a police officer’s city- :
owned pager messages was reasonable and :
i and typically surrounds areas such as mar-
: riage, health, and child-rearing. The rule

i in issue, which required the employees

: to disclose “any treatment or counseling

! received” for their drug problems and
that the search was reasonable, the Court :
: ment and psychological counseling, fell

privacy, solidified through significant and
sweeping decisions,’ is well established

information relating to medical treat-

|
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“squarely within the domain protected by
the constitutional right to informational
privacy.”'? Likewise, the “open-ended”
solicitation of “any adverse information”
about a person’s financial integrity, abuse
of alcohol or drugs, mental or emotional
stability, general behavior or conduct, and
“other matters” was “designed to elicit a
wide range of adverse, private informa-
tion” that was “not generally disclosed by
individuals to the public” and, therefore,
“seemingly implicate[d] the right to infor-
mational privacy.”!!

The issues presented by the case are
relatively narrow and both tie the consti-
tutional right to informational privacy to

cally, whether the government employer
violated constitutional privacy rights when
the reference’s/employee’s response was
used only for employment purposes and
was protected under the Act). Whichever
way the Court decides, the impact on
employers could be sweeping. If the Court

denies the employees’ arguments and finds :

these kinds of questions do not violate the

constitutionally protected right to informa- :

tional privacy, it could open the door for
employers to use broader and potentially
more invasive pre-employment questions

for applicants and their references. If, how-

ever, the Court rules that a job applicant’s
privacy rights do include protection from
such inquiries, employers will need to

re-evaluate the scope, nature, and potential :

effect of their pre-employment screening
procedures.

Influencing Employment Decisions

In Staub v. Proctor Hospital,'* the Court
will consider whether an employer can

be held liable for the unlawful intent of
others who cause or influence, but do not
personally make, an ultimate employment
decision. Staub, the plaintiff, alleged that

his termination, though handed down by a
senior manager, was actually facilitated by a :

supervisor who wanted him terminated in

retaliation for Staub’s involvement with the :

U.S. Army Reserve. He claimed that the
reasons for firing him were just a pretext

for discrimination based on his association :

with the military. He brought suit under
the Uniformed Services Employment and
Reemployment Rights Act (USERRA),"
relying on the so-called “cat’s paw”

theory to prove discrimination (where the

¢ discriminatory animus of a non-decision-

i maker is imputed to an otherwise un-

: biased decision-maker, where the former

© has singular influence over the latter and

© uses that influence to cause the adverse

. employment action). He alleged that M., a
supervisor, fed false information to Buck,
i the decision-maker; that M. had a hostile

: animus towards him because he was a

i member of the reserves; and that Buck re-
: lied on this false information (without vet-
! ting it in any meaningful way) in deciding
! to fire him. The trial court ruled in favor

: of Staub, but the U.S. Court of Appeals

: for the Seventh Circuit reversed, finding

: that there was insufficient evidence of
protections under the Privacy Act'2 (specifi-

non-decision-maker animus, and that the

i unlawful intent of the supervisor could
* not be attributed to Buck."

The petitioner’s brief succinctly sum -

: marizes the potential scope of the case:

Personnel decisions at most employers
are frequently the result of a chain of
decisionmaking, in which a series of of-
ficials, each playing distinct roles, make
separate decisions and take different
actions. So long as a biased official in so
doing acts as an agent of the employer,

the employer is liable for injuries caused :

by the official’s conduct. It makes no

difference whether or not the discrimi-

natory official is the last or “ultimate”

decisionmaker.'6

In hearing the appeal, the Supreme
Court will address an issue that is

: relatively broad and can implicate any

: number of federal anti-retaliation statutes.
© As such, the Court has the opportunity

¢ to either limit its holding to the narrow

© circumstances under the relevant federal

: statute here, or take a broader approach

: and provide a sweeping ruling that may
provide clarification on this general issue.

: Employers should take note of this case as
i it proceeds, as the Court’s decision may

: trigger a wide array of real-world employ-

: ment issues regarding influence by other

: managers or employees on the ultimate
employment decision to terminate an

. employee.

: Retaliation Cases

: The U.S. Supreme Court currently has

: two cases involving retaliation claims on

i the docket for the upcoming Term.

i The question the Court will answer in
i the first, Kasten v. Saint:Gobain Performance
¢ Plastics Corp.,'" is whether a verbal

: complaint constitutes protected conduct

: under the anti-retaliation provision of

. the Fair Labor Standards Act (FLSA).

¢ Section 15(a)(3) of the Act makes it

: unlawful for an employer “to discharge

! orin any manner discriminate against

i any employee because such employee has
. filed any complaint....”' The case deals

: with an employee who was disciplined

. and terminated after failing to adhere to a
i company policy regarding punching time
i clocks. Kasten claimed he had previously
: verbally informed his supervisor and oth-
ers of his belief that the physical location
i of the time clocks was illegal because it

i required employees to put on required

: safety and protective gear while off the

¢ clock. He claimed that he was protected

¢ under the FLSA because this amounted

! to having “filed complaints” with his

. employers. The Seventh Circuit Court

i of Appeals affirmed the district court

i decision granting summary judgment

i in favor of the employer, finding that

: unwritten, purely verbal complaints were
i not protected activity under the FLSA’s

¢ retaliation provision. The Seventh Circuit
: continued on page 26
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Upcoming Employment Cases continued from page 25

relied on the statutory language, focusing
on the phrase “filed any complaint.” This,

it held, meant some form of documentary :

action; accordingly, a written complaint,
submitted to the employer in some way,
was necessary in order to trigger the
anti-retaliation provision.!* On en banc
review, a majority of the Seventh Circuit
voted to deny rehearing.?

If the Supreme Court affirms, employ-
ers may have additional flexibility in
terminating employees who allegedly
make verbal complaints, without implica-
ting the anti-retaliation provision of the
FLSA. There is a strong likelihood that
the Court, however, will reverse in favor
of the employee, and remain consistent
with legislation that tends to provide
employees with the benefit of the doubt
in anti-retaliation provisions of various
employment statutes.

The second retaliation case should
be on all employers’ radar. In Thompson
v. North American Stainless, LP,?' the
Supreme Court will determine whether
§ 704(a) of Title VII of the Civil Rights
Act of 1964? creates a cause of action
for third-party retaliation for persons
who have not personally engaged in a
protected activity or personally opposed
the employer’s allegedly discriminatory

conduct. The provision makes it unlawful :

for an “employer to discriminate against
any of his employees .... because he has
opposed any practice made an unlawful
employment practice” by Title VII, “or
because he has made a charge, testified,
assisted, or participated in any manner in
an investigation, proceeding or hearing
under” Title VI

Thompson, the plaintiff, and his then
fiancée, Regalado, were both employed
by North American Stainless, and their
relationship was common knowledge at
the workplace. Regalado subsequently
filed a complaint with the Equal Em-
ployment Opportunity Commission
(EEOC) against the employer, alleging
gender discrimination. Three weeks
after the employer was notified of the
complaint, Thompson was discharged.
He filed suit under Title VII claiming
that he was terminated in retaliation for
Regalado’s EEOC charge. The employer
maintained that it had valid, perfor-

mance-based reasons for the termination. :
: The district court granted summary judg-
i ment in favor of the employer, finding that:
i Thompson failed to state a claim under

the anti-retaliation and anti-discrimina-
tion provisions of Title VII.

In hearing the appeal,
the Supreme Court
will address an issue

that is relatively broad
and can implicate any
number of federal anti-
retaliation statutes.

liation cause of action, which he claimed

Sixth Circuit initially reversed,?® but, on
rehearing en banc, concluded that Title

¢ VII did not create a cause of action for

“third-party” retaliation. Under the plain
language of the statute, Thompson was
not included in the class of persons for

of action because he himself did not op-
in an investigation. The Sixth Circuit

declined to construe the anti-retaliation
statute to include plaintiffs who were

closely related to or associated with a per- :
son that had engaged in protected activity, :

finding that, in most cases, “the relatives
and friends who are at risk for retaliation

: will have participated in some manner in
: ) . .. . »
¢ a coworker’s charge of discrimination,

and would be protected from retaliation
based on their own protected activities.?*

pointing to the fact that no other circuit

of action.”?

: verses the Sixth Circuit, employers could
¢ be prohibited from retaliating against

employees who have not complained of
any violation of Title VII themselves, but
who are related to or associated with an

: employee who has protested such activity.
¢ Of course, the extent to which a non-
: protesting employee is considered to be

“related” or “associated” with a protesting

: employee would need to be addressed by
. the Supreme Court if it decides to extend
. the anti-retaliation provision beyond

. employees who have personally opposed
discrimination.

: Undocumented Immigrants

This year, the State of Arizona has fea-

. tured prominently in the national news

. over its reforms on illegal immigration en-

. forcement. In Chamber of Commerce of the

. United States v. Candelaria,? the Supreme
On appeal, Thompson challenged only :

the summary adjudication of his anti-reta-

Court will determine whether an Arizona
law, the Legal Arizona Workers Act,?’

. is preempted by federal laws which
prohibited his employer from terminating :
him based on the protected activity of his :
fiancée. The U.S. Court of Appeals for the:

expressly preempt any State or local law
imposing civil or criminal sanctions upon
those who employ, or recruit, or refer

¢ for a fee for employment, unauthorized
: aliens.

The Legal Arizona Workers Act

: (LAWA) imposes sanctions on employ-
: ers who hire illegal aliens, and permits
: courts in Arizona to revoke the business
whom Congress created a retaliation cause :

licenses of employers who knowingly

. hire unauthorized aliens.?® In addition, it
pose an unlawful employment practice, or :
make a charge, testify, assist, or participate :

requires that employers participate in the
federal E-Verify program, a program that

: assists in identifying the legal status of
: employees.”

Before the LAWA took effect, the peti-
tioners—various civil rights and business
groups—challenged it on the ground that

: it was preempted by federal law.3® Both

: the district court and the U.S. Court of
Appeals for the Ninth Circuit, however,

: upheld the LAWA against arguments that
© (1) that the Act was preempted by the

¢ Immigration Reform and Control Act
The appeals court bolstered its decision by :

(IRCA), which expressly prohibits states

© from imposing civil or criminal penalties,
had found that Title VII created a cause of :
cause for third-party retaliation on behalf :
. of friends and family members; rather, the
: Third, Fifth, and Eighth Circuit Courts of |
Appeal had “soundly rejected such a cause

“other than through licensing or similar
laws,” on the employers of illegal immi-
grants, and (2) that the Act was impliedly
preempted because, under federal law,
participation in the E-Verify program was

: voluntary.?! A unanimous panel of the
In the event that the Supreme Court re-:

Ninth Circuit rejected both the express

]
26  Municipal Lawyer




and the implied preemption arguments.
The Supreme Court has granted cer-
tiorari and is expected to address both
of these preemption arguments. The
Court will consider whether the Act is
impliedly preempted by a federal
“comprehensive scheme” regulating
the employment of illegal aliens. State
legislatures are following this case
closely to determine the potential future
implications for regulations on undocu-
mented immigrants in the employment
setting. Should the Court uphold the
Act, additional jurisdictions may follow
suit with similar restrictions, in which
case employers may expect heightened
regulation concerning the employment
of illegal immigrants.

“Likely Harm” Under ERISA

In CIGNA Corp. v. Amara,*? the Court
will resolve a circuit split regarding

the appropriate standard for determi-
ning whether an Employee Retirement
Income Security Act (ERISA) plan
participant is entitled to recover benefits
based on an inaccurate explanation of

or SPD (a document providing a concise
overview of plan benefits). The case
currently before the Court is an appeal
from the U.S. Court of Appeals for the
Second Circuit, challenging the validity
of that circuit’s “likely harm” standard
regarding claims under the ERISA.»

verted its defined benefit pension plan
to a cash contribution plan. During this
process, it issued its employees with an
SPD describing the differences between
the two types of plans.>* However, the
SPD did not inform employees that,

possible for a participant’s benefits to

fall below the minimum provided by the

defined benefit plan. A class action law-
suit was filed against CIGNA, alleging
that it violated numerous substantive
requirements of ERISA and certain

of ERISA’s disclosure requirements.

The district court held that the 26,000

out showing any individualized harm,
as long as the class could show likely
harm.?® This decision was summarily
upheld by the Second Circuit in a one-
page, unpublished opinion.*® In seeking

© from, the faulty plan description;

: review before the Supreme Court, :
: CIGNA argued that the uncertainty cre-
: ated by the circuit split should be ended
¢ and that the Second Circuit’s “likely :
. harm” standard was incompatible

© with the “careful balance that ERISA

: strikes between the protection of plan

! participants and the promotion of plan
! formation.

”37

Currently, three different and essen-

: tially incompatible standards have been
i adopted by the various circuits regard-

: ing the showing that a plan participant
¢ must make in order to be able to re-

© cover from a deficient SPD. Six circuits
: have adopted a “reliance-or-prejudice”

. standard which requires a plaintiff to

i show either “some significant reliance

: upon, or possible prejudice flowing

938

: three circuits have taken the position

: that no reliance or prejudice is required :
: in order to recover for a deficient SPD;3®
¢ and the Second Circuit alone has ad-
opted a “likely harm” standard, which
permits recovery whenever a participant
i can show that he or she was likely
benefits in a Summary Plan Description,

harmed by a deficient SPD.*¢
After the Supreme Court makes its

© ruling this fall, the circuit split will

: likely be resolved, and any standard

¢ which the Court adopts will have the

: positive effect of bringing clarity to this
: important and relatively complex area

: of law. That said, employers stand to
In Amara, the employer, CIGNA, con-

benefit most if the Court adopts the
“reliance-or-prejudice” standard used by

: the majority of circuits, as it requires

individual plaintiffs to show actual

damage, and limits the possibility of any

“windfall recovery” for large classes of

plaintiffs with negligible claims.
under the cash contribution plan, it was :

Moving Forward
With the recent addition of Justice

¢ Elena Kagan to the Supreme Court, the
: overall balance of the Court’s makeup

: should not produce a significant shift

: on how the Court reaches its decisions.
. Nonetheless, even without a shift to the
: left or right, the upcoming Term prom-
members of the class could recover with-

ises a number of relatively weighty deci-

© sions. Whichever way the Court decides
. these employment cases, and however

: broad or narrow the Court’s holdings

: are, there is little doubt that employers
and their counsel will be watching.
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¢ inaccessible.” The closest to making
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